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Introduction

A rules-based system without an avenue for dispute resolution would be
ineffective because the rules underpinning it would not be enforced. Whether a
particular regional or multilateral trade arrangement is rule-based depends
entirely on the jurisdictional powers of the court or tribunal established as part
of such a trade regime[2]. It is within this spirit and tenor that the Southern
African Development Community ("SADC") established the SADC Tribunal ("the
Tribunal")[3].

This article sheds light on the new jurisdiction of the Tribunal and looks at the
implications this has on the settlement of disputes within the SADC region. The
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article particularly looks at the extent to which the removal of private access
from the Tribunal's jurisdiction affects the settlement of trade disputes within
SADC; the relevance of the new Tribunal within the framework of Annex VI of
the SADC Protocol on Trade[4] ("the Protocol on Trade"), and whether the new
Tribunal is reconcilable with World Trade Organization ("WTO") 's dispute
settlement mechanism, which is regarded as being one of the salient features
of the international trading regime[5].

To fulfil its aim, the article explores and reviews the legal instruments
pertaining to the trade arrangement within SADC and searches for regional
case law to guide the study. Further, a comparative gaze at the dispute
settlement framework of the WTO for the purpose of extracting lessons for
replication is undertaken. For these reasons, the methodology employed herein
is a doctrinal analysis of legal instruments, case law and academic works.

The Tribunal and Trade Disputes

An independent and efficient dispute settlement body is integral to
international economic integration. It provides an avenue for enforcing the
rules underpinning a particular trade regime and its jurisprudential
development[6]. Whether a particular regional or multilateral trade
arrangement is rule-based depends entirely on the jurisdictional powers of the
court or tribunal established as part of such a trade regime[7].

The primary function of the Tribunal is to ensure the proper interpretation of
the provisions of the SADC Treaty and all instruments ancillary thereto and to
adjudicate all matters referred to it[8]. This notwithstanding, the 32nd Summit
of Heads of State of SADC resolved that the Tribunal's operations are
indefinitely halted, and a new Protocol to the Tribunal is negotiated[9]. As a
result of that decision, a new Protocol for the Tribunal was signed in 2014[10].
The new Protocol limits the jurisdiction of the Tribunal to disputes between
Member-States[11]. This decision has the effect that the Tribunal no longer has
the competence to hear disputes of private parties.

The SADC Summit of Heads of State's decision to confine the Tribunal's
jurisdiction to disputes between the Members States has received a plethora of
criticism, particularly insofar as its implications on human rights, the rule of law
and regional integration within SADC[12]. This decision was triggered by the
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finding of the Tribunal in the matter of Mike Campbell (Pvt) Ltd and Others v
Republic of Zimbabwe[13], wherein the Tribunal held that the program of the
Zimbabwean government to expropriate land without compensation violated
Articles 4 and 6 of the SADC Treaty.

Albeit the restriction of private access to the Tribunal disregards the rule of law,
human rights and regional integration[14], limited literature exists on the
effects the Summit's decision has on trade-dispute resolution in the region,
hence the relevance of this article. This notwithstanding, however, it is common
cause that private individuals have no standing before international dispute
settlement bodies[15]. In other words, it is not unusual that dispute-settlement
proceedings in a multilateral and/or regional trade arrangement are confined to
States Parties acting on behalf of private interests[16]. In the same vein, a
survey of the case law reveals that the Tribunal has not had occasion to
adjudicate upon a trade dispute during its existence, as none of the 18 cases
heard thereby were trade-centred[17]. It could be argued that this is due to the
forum shopping, which gives Members-States options on which body they wish
to hear a dispute, and parties utilizing non-legal means of resolving
disputes[18].

The new Tribunal vis-à-vis the dispute settlement mechanism of the
WTO

The DSM of the WTO is characterized by the panel process and a concomitant
appeal avenue in the event of a losing state not being satisfied with the legal
findings of a panel[19]. Annex VI of the Protocol on Trade is the primary
instrument for settling trade disputes within SADC[20]. However, the regime is
not complete until an appellate mechanism is formalized in the form of the new
Tribunal[21]. This is especially true when one considers the fact that Annex VI is
modelled on the WTO's DSM[22]. As a matter of fact, it has been noted that one
of the first regional dispute settlement systems to import the WTO rules and
procedures in Africa is the SADC Protocol on Trade by virtue of its Annex VI[23].

The Tribunal has not yet become operational owing to insufficient Member
States' ratification[24]. One may argue that this is partly because of Article 50
of the Protocol to the new Tribunal, which makes the current jurisdiction
optional in that member states can elect to withdraw from the jurisdiction of
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the Tribunal[25]. It is, therefore, argued that until the jurisdiction of the
Tribunal is made mandatory through amending Article 50 of the new Protocol
and the new Tribunal made fully operational, indirectly activating its appellate
jurisdiction, SADC will be outside the WTO dispute settlement framework.
Furthermore, member-state will persist with alternative fora to settle trade
disputes. This will not only adversely affect the jurisprudential development
expected of any dispute-settlement regime and undercut the effectiveness of
the SADC free trade area but will also hinder regional integration.

A question may be posed as to why there is a need to ensure that the Tribunal
is consonant with an unAfrican or euro-centric model such as that of the WTO?
This concern can be neutralized as follows: SADC was established due to the
recommendations of the United Nations Economic Commission for Africa
("UNECA")[26], i.e. the creation of sub-regional systems composed of single
economies for economic integration and empowerment[27]. In other words,
sub-regional bodies are seen as vehicles through which globalization can be
achieved. Accordingly, the application of the WTO model within SADC should be
viewed as being aimed at familiarizing SADC member states with the
multilateral regime of the WTO, most of whom double as members thereof.
Mancuso[28] postulates that the Global South is often lagging behind in
development due to external debt and dependency on foreign loans and the
unreliability and unpredictability of legal and judicial systems[29]. Accordingly,
a uniform and predictable legal framework are necessary for SADC and Africa to
maintain sustained levels of investment and trade[30].

The converse is that the DSM of the WTO is far from perfect. As it stands, the
WTO's Appellate Body ("AB") is currently dysfunctional in that the requisite
number of constituent members have not been appointed[31]. This has been
attributed to the United States of America (USA)'s blockage of the
appointments citing, among others, issues of judicial activism by the AB and its
advisory opinions being insufficient in resolving disputes[32]. However, the
general consensus is that these issues are only of concern to major trade
powers like the USA and other rich countries[33] and that an active AB is
desirable, as, without it, the WTO DSM will lose its predictability[34].

Conclusion
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The SADC free trade area is a rules-based regime that requires an operational
and effective dispute-settlement body to function optimally. It has been found
that the current state of the Tribunal renders it incomplete, particularly when
regard is had to the fact that Annex VI of the Protocol on Trade is a replication
of the WTO DSM model. This replication has been found to be for the
familiarization of Member States with the universally accepted and preferred
mode of settling trade disputes and the creation of uniformity and certainty for
purposes of securing investments and furthering regional integration.

It is hereby posited that one of the steps to ensure compatibility with the DSM
of the WTO, the jurisdiction of the Tribunal should be made mandatory through
amending Article 50 of the new Protocol and that a sufficient number of
ratifications to the new Protocol are deposited to operationalize the Tribunal
and activate its appellate jurisdiction. Accordingly, SADC Member States are
hereby invited to take necessary steps to ensure that the aforementioned
amendment and ratifications are effected.
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